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FILED

IN THE UNITED STATES DISTRICT COURT - MAR 1'9 2009

FOR THE WESTERN DISTRICT OF TEXAsgLERK u.s. DIYRICT. TE"Q}J -

SAN ANTONIO DIVISION RN D187,
SELSO “SAM” TELLO, Individually and )
as Representative of the ESTATE OF )
DORIS D, TELLO, Deceased, and as )
Next Friend of VICTORIA - )
SNYDER-HERNANDEZ, a Minor,' )
)
Plaintiffs, )
‘ ) :
Vs, ) CIVIL ACTION NO. SA-07-CA-286-FB
) .
UNITED STATES OF AMERICA, )
: )
Defendant, )
AMENDED )

- ORDER REGARDING POST-JUDGMENT MOTIONS®

Before the Court are motions to alter or amend the Judgment (docket nos. 43 & 46) filed by
plaintiffs and defendant, along with the responses and replies of the parties. Plaintiffs’ response (dopkEt
“1o. 47) to defendant’s motion contains a motionto stﬂke. (Docket no. 47); After careﬁxl consideration,
 the Court is of the ‘opinion plaintiffs’ motion should be denied and defendant’s motion should be
granted in part. and denied in part. 7 Specifically, defendant’s motion should be granted to the extent
- defendant makes an unopposed request to amend the language ‘regarding post-judgment interest, but

- denied in all other respects. |

PLAINTIFFS’ MOTION TO ALTER OR AMEND THE MENT

| On January 15, 2009,'this Court enteréd an Order Following Bench Trial (docket no. 41) and

a Judgment (docket no. 42) finding in favor of plaintiffs and against defendant in the amount of

! Aclaim filed by Selso “Sam” Tello on behalf of Selso Joseph Tello, 111, a minor, was dismissed with prejudice pursuant
to a Stipulation of Dismissal (docket no. 18) filed by the parties on June 2, 2008,

2 See footote 3 on page 2 and the penultimate statement prior to the discussion on Defendant’s Motion to Alter or
Amend Judgrent on page 6. '
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$313,390.91, together with taxable court costs and post-judgment interest of $0.44% as allowed under
current federal law. Inparagraph thirty-two (32) found on page twenty-one (21) of the Order Following
Bench Trial (docket no. 42), the Coust made the following conclusion of law:

Under Texas law, the loss of a homemaker’s services is included in the non-economic
damages cap. See Moore v, Lillebo, 722 S.W.2d 683, 687-88 (Tex. 1987) (holding that
positive benefits flowing from love, comfort, companionship and society which
plaintiffs would have experienced if decedent had lived compensate non-economic
losses); Reeder v. Allport, 218 S.W.3d 817, 819-20 (Tex. App.-Beaumont 2007, no
writ) (holding that loss of spousal and parental services constitutes non-economic
. “damages). Although plaintiffs argue the damages they seek for the loss of the services
of Doris Tello as a wife and mother are pecuniary, and therefore fall outside the
$250,000 cap, the case law does not support this argument. :

In paragraph thirty-five (35) found on pageltwenty-one (21) of the Order Following Bench Trial
(dockét no. 42), the Court made the following conclusion of law:

The Court further finds that, in the absence of the $250,000 cap, the total damages

including economic and non-economic damages in this case would entitle plaintiffs to

recover$1,769,500, together with taxable Court costs and post-judgment interest as

allowed for under current federal law,

~In. their motion, plaintiffs contend this Court erred in finding that the $250,000 statutory

damages cap applies to the loss of services of their wife and mother, Doris Tello. Plaintiffs imply the
damages they seck as a result of the death of Mrs. Tello are separate and apart from outward
manifestations of love and affection customarily desbribr;d as loss of society and companionship in
Texas cases. Rather, plaintiffs imply the aspect of damages they seek is the loss of Mrs, Tello’s services

aside from love and affection, i.e., cobkihg, cleaning, laundering, child care, etc. They argue there ié

precedent in Texas for finding that a homemaker’s loss of services is pecuniary or econotnic in nature.

Plaintiffs cite Moore, 722 S.W.2d at 687,* and the Texas Pattern Jury Charge 81.3, In each instance,

3 Moore was not a medical malpractice case. It predated the Texas Legislature’s passage of the medical malpractice

“caps, TEX. CIv. PRAC & REM. CODE ANN. § 41.001 (Vernon 2006), which does not apply to other tort cases.

2
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“pecuniary loss” was defined as the loss of the care, maintenance, support, services, advice, counsel and
reasqnéble coﬁtributions of apecuniary value which the plainﬁffs would, in ;easonable probability, have
received from the decedent had she lived. (Emphasis added). Plaintiffs aiso'cite éection 41.001(4) of
the Texas Civil Practice and Remedies Code which provides that “Ldmn___mgg@ﬁ” means
“compensatory damages intended to compensate a claimant _for actual economic or pecuniary loss; the
term does not include exemplary damages or non-economic damages.” (Emphasis added). Plaintiffs
imply, because the loss of services is a pecuniary loss, and because a pecuniary loss is an economic
damagé, plaintiffs’ claim for tﬁe loss of Mrs. Tello’s household services is necessaﬁly pecuniaty or
economic 1n nature. Plaintiffs therefore contend the $250,000 cap does not apply. Plaintiffs also argue
Reeder, 18 S'.W.ﬁd at 820, supports their position because other damages found by the jury, but not
challenged on éppeal, included $4,400 for past loss of household services and $60,000 for the future
loss of household services. Défendant responds the damages in this case cannot be pecuniary because
there is no evidence plaintiffs have aci:uall); incutred any expense to replace the loss of services they
seek. Based on the current statutory schems in place in Texas, the Court agrees with defendant,

In the context of medical malpractice, a successful plaintiff in Texas is entitled to recover
“comp ensafory daniages” consisting of bo;h “noneconomic damages” and “economic damages.” TEX.
C1v. PRAC. & REM, CODE ANN § 41.001(8) tVemon 2006). “Noneconomic damages” afe defined as:

[D]amages awarded for the purpose of compensating a claimant for physical pain and

suffering, mental or emotional pain or anguish, loss of consortium, disfigurement,

physical -impairment, loss.of companionship and society, inconvenience, loss of

enjoyment of life, injury to reputation, and all other nonpecuniary losses of any kind

other than exemplary damages.
Id, at § 41.001(12). Thus, nonpecuniary loss, _variously described as loss of love, affection,

companionship, care, attention, nurture, gnidance, society, consortium and like terms, is recoverable.

Id.
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Additionally, the loss of support by a husband-father or a wife-mother, & pecuniary loss often
times but not always categorized Separately from non-pecuniary loss, is recoverable. Regan v Vaughan,
804 S.W.Zd 463, 473-74 (Tex. 1990) (discussing common law and‘statutory development of Texas law
recognizing right of action fo recover for loss of services resulting from injury to familial relationship).
Prior to September 1, 2003, “economic damages” in the medical malpractice context meant
“compensatdry damages for pecuniary loss, the term does not include exemplary damages or damages
for physical pain and mental an;guish, loss of consortium, disﬁguremént, physical impairment, or loss
of corﬁpanionship and society;” ‘See TEX. C1v. PRAC. & REM. CoDE ANN. § 41.001, Historical and
Statufory Notes. In September of 2003, a change .was made limiting economig/pecuniary démage
recovery to “actual” losses. Id. § 41.001(4). The Texas Legislature specifically revised 41 .001(4). by
removing the words. “_compeﬁsatory damages for pecuniary loss” and substituting the words
“compensatory damages intendéd to compensate a claimant for actual economic or pecuniary loss.”
Id, (emphasis added). Thus, as noted by plaintiffs, the statute now reads: ““Economic damgges’ means
compénsatory damages intended to compensate a claimant for actual economic or pecuniary loss; the
term c_loes not incIut_:Ie exemplary damages.” Id. § 41.001(4) (emphasis added).

Alfhough the Texas statués do not define what constitutes an “actual economic or pecuniary

loss,” the Missiséippi medical malpfactice statute provides guidance." Relevant to this case, “actual

4 Asin Texas, a successful plaintiff in a Mississippi medical malpractice action is entitled to recover *non-economic
damages” and “actual economic damages.” Similar to the Texas statute, “noneconomic damages” are defined as "subjective,
nonpecuniary damages arising from death, pain, suffering, inconvenience, mental anguish, worry, emotional distress, loss of
society and companionship, loss of consortium, bystander injury, physical impairment, disfigurement, injury to reputation,
humiliation, embarrassment, loss of enjoyment of life, hedonic damages, and other non pecuniary damages, and any other
theory of damages such as fear of loss, illness or injury.” Miss. CODE ANN. § 11-1-60(a).

4
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' econémic damages” includg “pbjectiVely verifiable pecuniary damages arising from . . . costs of
obtaining substitute domestic services.” MISS. CODE ANN, § 11;1-60(b).5 '

- This interpretation finds support in the legislative rhistory of the Texas statute governing
economic damages relevant to recovery for medical care. Prior to 2003 fort reform measures, a plaintiff

in Texas needed only prove “the reasonable and customary” charges for medical services to recover for

‘the same. See e.g.; Jackson v. Gutierrez, 77 S.W.3d 898, 902 (Tex. App.—Houston [14th Dist.] 2002,

no pet.); Rosenboom Mach. & Tﬁol. Inc. v. Machala, 995 S.W.2d 817, 824 (Tex. App.—Houston [1st
Dist.] 1999, pet. denied); M&urﬂlo, 909S.W.2d 122, 129 (Tex. App.—San Antonio 1995,
no writ). After the applicable changes, however, the law limited a plaintiff’s recovery to those expenses
“actually paid or incurred” by the plaintiff, TEX. C1v. PRAC. & REM. CODE ANN, § 41.0105 (emphasis
added). Applying this analysis fo the present facts, it is reasonable to conclude that under the current
Texas statutory scheme there must be evidence of actual payment for the replaceci household services
flor thel recovery to be pecuniary or economic in nature, |
The Court does not determine that the; logs of M. Tello’s homemaker serviées such as cooking,
cléaning, child care, and the like, is not a very real loss and a significant part of the damages which
plaintiffs sustained. Certainly, the services performed by Mrs. Tello were manifestations of love and
affection and the loss of theses services i.s a consideration in defefmining damages in this wrongful
death case. However, there is no evidenéé the.loss of these services neéeésarily resulted in direct

financial loss to the survivors, and so in this respect it is not a pecuniary loss. Accordingly, plaintiffs’

3 The entire statute provides that “actual economic damages” means “objectively verifiable pecuniary damages arising
from medical expenses and medical care, rehabilitation services, custodial care, disabilities, loss of earnings and eaming
capacity, Joss of income, burial costs, loss of use of property, costs of repair or replacement of property, costs of obtaining
substitute domestic services, loss of employment, loss of business or employment opportunities, and other objectively

verifiable monetary losses.” Miss. CODE. ANN. § 11-1-60(b).

5
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recovery attaches to the ﬁon—économic loss of companionship and society inherent in her relationship
with her family. The $250,000 statutory cap on damages therefore applies. Although thisl Cﬁurt
‘believes plaintiffs should recover $1,769,500, the Texas Legislature or the Texas appellate'courts are
the institutions which can change or interpret the medical malpractice statute to plaintiffs’ liking.
Plaintiffs’ motion to alter or amend the Judgment is denied.

- DEFENDANT"S MOTION TQO ALTER OR AMEND THE JUDGMENT

Plaintiffs move to strike defendant’s motion to alter or amend arguing it waé not timely filed.
Not counting weekends and the Martin Luther King holiday, defendant’s motion was filed within ten
days‘ of the date the Court entered its Judgment on January 15, 2009. See FED. R. CIv. P. 59(e)
(providing for a ten-day period of time to file motion to alter or amend judgment); FED, R, C1v. P.
(A)4)(A) (pro?i‘ding that weekends and holidays are excluded when period of time is less than eleven
déys). Accordingly, the motion was timely filed. Plaintiffs’ moﬁon to strike (contained within docket
no. 47} is denied.

The Court’s Order Following Beﬁch Trial (docket no. 41) and Judgment (docket no. 42) provide
for plaintiffs to receive “post-judgment interest df .044% as allowed for under fed-cral law.” Defendant
moves to have this language amended to read “, . . and post-judgment interest of .044% in.accordance
with 28 U.S.C. § 1961(b) and 31 U.S.C. § 1304(b).” Plaintiff’s response contains no objection to this

‘modification. After careful consideration, the Court is of fhe opinion the post-judgment interest
- language should be so ameﬁded. To this extent, defendant’s motion to alter or amend the Judgment is
granted.

Defendaﬂt also argues “[t]he Court erred in determining that Mr. Tello’s statements and

testimony, formed after the submission of the plaintiffs’ FTCA claims, were entitled to greater
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credibility than contémporé’neously creéted written business and medical records aﬁd innot explaining
why the delay for over an hour when she woke up with trouble breathing wés not a supervening and
interveniﬁg_ act.” The Court has reviewed the record and concludes the findings of fact and conclusions
'{'—)f law supporting the Court’s Judgment are supported by a preponderance of the evidence and are not
otherwise clearly erroneous. L@ In re Benjamin Moore & _g:o., 318 F.3d 626, 629 (5th Cir. 2002)
(noting that motion to alter or amend judgment may be granted to correct clear error of law or prevent
manifest injustice). This is especially true in light of the téstimony by defendant’s expert witness,
Cblonel Curtis‘ Hunter, M.D., regarding violations of the st.andard of care. Colonel Hunter was the
acting Chiref of the Emergency Department at the time of the incident in question, He testified in his
deposition that, if Lieutenant Colonel Tello had been instructed by the emergency room respondent who
answered his call that he could bring his wife to the emergency room “if ﬁe felt it was necessary,” this

instruction fell below the standard of cate for an emergencyroom healthcare provider. Order Following

Bench Trial Finding of Fact No. 121. Specifically, during the deposition, the following exchange
occurred:

Question. An if somebody gives a history of having trouble breathing,
that’s somiething that can kill a person very quickly? Answer: Yes.
Question: And, that’s why, in your opinion, that if someone says that “I

~ have trouble breathing,” they should be told “get to the emergency room
as soon as possible.” Would you— Answer: Yes. Question: Agree with
that? And if they’re told anything other than that, either in discharge
instructions or by somebody answering the telephone call, that would be
below the standard of emergency medical care? Answer: That’s hard.
I'll say yes. '

On cross examination, Dr. Daniel J. Ratcliff, M.D., plaintiffs’ expert, stated that he agreed with Colonel
Hunter's deposition testimbny regarding the standard of caré and also deferred to his.opinion. Id. at
Finding of Fact No. 113. Colonel Hunter also testified in his deposition that, if a patient experiences
trouble bfeathing aﬁcr being discharged from the hospital, the discharge instructions or telephone advice

7
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to this paﬁent must be to “_getl to the emergency room as soon as possible.” Any other instruction fell
below the standard of care. Id. at Findiﬁg of F:;wt No. 122. The following exchange took place:

Question: 1If what is communicated over | a teIcpﬁone to an erriergency department

personnel is that the person is having trouble breathing, is there a duty for that person

_ to tell the person to immediately come to the emergency room? Answer: I think there

is, yes. Yes. '

Dr. Rateliff again agreed with Colonel Curtis Hunter’s expert testimony and deferred to his expertise.
Id. at Finding of Fact No. 114. Colonel Hunter further testified at this deposition that, if what is
communicated over the telephone fo an emergency department personnel is that thé persoﬁ is having
trouble breathing, there is a-duty _for this .person to tell the‘caller to come to the emergency room
. immediéteiy. Id, at Findihg of Fact No. 123. In this regard, defendant’s moti(-Jn is denied.

IT IS THEREFORE ORDERED that Plaintiffs’ Motion to Alter or Ariend Judgment (docket.
1o, 43) and motion to strike (contained within pIaihtiffs’ response to defendant’s motion to alter or
amend, docket ﬁo. 47) are DENIED.

I’f ISFURTHER ORDERED that Defendant’s Motion to Alter or Amend Judgment (docket no.
~ 46) is GRANTED to the extent that the Court’s Order Following Bench Trial (docket no. 41) and
Judgment (dqcket no. 42) are AMENDED to read: . . . ‘anc_l post-judgment interest of 0.44% in
accordance with 28 U.S.C. § 1961(b) and 31 US.C. § 1304(b).” In all other respects, the motion ié
DENIED.

It is so ORDERED.

”s
SIGNED this __// 7 day of March, 2009,

FRED BIERY
UNITED STATES DIST




